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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-

g a1fSfaw,1994 & URT 86 & IfTIT NAA BN 1 & U DI ST Aebeil—
Under Section 86 of the Finance Act 1994 an appeal lies to :-

Rem & fie A god, SWE Yob T GadY Iy RIEeRer 3. 20, Y A<
TRYee HrAevs, Bl 79N, IEAGEIG—380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- Ity levied is is
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more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of
service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated.
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(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of which shall
be a certified copy) and copy of the order passed by the Addl. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (Ol0) to apply to the Appellate Tribunal.
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2 One copy of application or O.1.O. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-l in terms of
the Court Fee Act,1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten

Crores,
Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the

Finance (No.2) Act, 2014. !
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4(1) In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute.
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ORDER-IN-APPEAL

This appeal has been fled by M/s Ahmedabad Municipal Corporation,
Ahmedabad [hereinafter referred to as “appellant”] against Order-in-Original
No.AHM-SVTAX-000-JC-036-16-17 dated 21.03.2017 [hereinafter referred to as
"impugned order”] passed by the Joint Commissioner of Service Tax, Ahmedabad

[hereinafter referred to as “adjudicating authority”].

2 Briefly stated, the facts of the case are that the appellant are engaged in
providing taxable service viz Selling of Space or Time slots for advertisement;
Renting of immovable Property service; etc. Based on CERA audit, a show cause
notice dated 18.10.2013 was issued to the appellant, alleging that they had shown
Rs.3,02,66,099/- in their ST-3 Return under the head of 'Rent from immovable
property service’ as against Rs. 7,64,72,327/- in books of account , during the
period from 2008-09 to 5012-13 which resulted short payment of service tax of
Rs.51,79,281/-. The show cause, therefore, proposes recovery of short payment of
service tax with interest and imposition of penalty under Section 76, 77 and 78 of
Finance Act, 1994 (FA). The adjudicating authority, vide impugned order, has
confirmed the recovery of short payment of service tax with interest and imposed
penalty of Rs.51,79,281/- under Section 78 and Rs.10,000/- under Section 77(2) of

FA and refrained from imposing penalty under Section 76 of FA.

3 Aggrieved with the impugned order, the éppeliant has filed the instant appeal
on the grounds that:

« the department cannot invoke extended period in the instant case as all the
information were available with them while issuing first show cause notice on
the basis of audit.

» Extended period also cannot be invoked as there is no fraud, collusion, willful
mis-statement, suppression of facts; that they are an entity under the
control of Government of Gujarat and not an individual. Therefore; it cannot
be imagined that the Government itself involved in suppression of fact etc.

e They relied on various case laws in support of their above arguments.

o the value service considered in the instant case includes service to a religious
body, educational body, residential property/accommodation which are out of
ambit of service tax; that it also includes deposit amount which was received
from tenants and it is over and above the amount of rent received and

should not be considered as rent income chargeable to service tax.

4. Hearing in the matter was held on 20.08.2019. Shri Tushar Shah, Chartered
Accountant appeared for hearing and reiterated the submissions of appeal memo

and submitted ledger accounts of service tax i spect of renting of immovable
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5. I have carefully gone through the facts of the case and submissions made by
the appellant in the appeal memorandum as well as at the time of personal hearing.

The limited issue to be decided in the matter is relating

[i] short payment of service tax in respect of service viz “Renting of
Immovable Property” rendered by the appellant to various customers

during 2008-09 to 2012-13; and
[ii] whether extended period is invokable in the instant case.

6. Before going into the merit of the case, I find that the appellant has filed the
instant appeal on 18.04.2019 against the impugned order dated 21.03.2017,
stating that they have only received the impugned order on 20.02.2019 vide letter
No.V/Misc/15-121/OA-1/2016. From the correspondence made between the
department and appellant, I find that the department could not furnish evidence of
~ delivery of impugned order to the appellant. Accordingly, the date of receipt of

order as claimed by the appellant is accepted as date of communication and there is

no delay in filing of appeal.

7. As regards [i] above, I find that there is no dispute regarding taxability in
respect of the service rendered by the appellant. The appellant disputed that they
collected only Rs.45,54,55/- towards the service in question during the relevant
periods and not collected service tax in respect of service rendered to religious
body, educational body, residential property/accommodation and deposit amount
received from tenants as the services rendered to such body are out of ambit of
service tax; that the department has included all such value in the taxable value,
hence short payment of service tax amounting to Rs.51,79,281/- demanded. They

also contended that extended period cannot be invoked in this case.

8. I find that the adjudicating authority has also not disputed that the service
rendered to religious body, educational body, residential property/accommodation
and deposit amount received from tenants are taxable. As regards short payment of
service tax in question, the adjudicating authority has stated that the appellant has
not given any evidence to claim that they have rendered services to religious body,
educational body, residential property/accommodation etc, till the adjudication of
the case, though the show cause notice was issued on 18.10.2013. I find that the
adjudicating authority has considered the income of Rs.7,64,72,327/- shown in the
ledgers as actual income received against the service in question and confirmed the
short payment of Rs.51,79,281/-, in absence of any such evidence to support the
claim of appellant regarding non-taxable income. In such circumstances, I do not
find any error in the action of adjudicating authority. I find that even after three
years from issuing show cause notice, the appellant is not able to give any details,

evidence or bifurcation of value of service rerereg, te religious body, educational
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body, residential property/accommodation etc. For claiming any exemption from
tax, it is the responsibility of the appellant to furnish details of such exemption
availed. In the absence of such particular documents/details, which is required for
the satisfaction of the adjudicating authority, exemption from payment of service
tax cannot be granted. Further, the appellant is also not in position to furnish such
details before Appellate Authority either while filing the appeal memo or at the time
of personal hearing. I find that as the appellant has failed to prove that they have
rendered service to educational body etc. supra. Therefore, the appellant is liable to
pay service tax in respect of value mentioned in their ledger account as confirmed
by the adjudicating authority. Therefore, I uphold the impugned order of the

adjudicating authority so far as the merit of the case concerned.

9. As regards [ii] above, the appellant vehemently argued that no extended
period is invokable in their case as they are under the control of Government of

Gujarat and not an individual. They relied on following cases:

1. Municipal Corpn. Rajajmunday [2017 (5) GSTL 78-Tr. Hyd]
2. Brihammumbai Municipal Corporation [2017 -TIOL-1846-CESTAT-Mum
3. Karad Nagar Parishad [2019 (20) GSTL 288-Tri Mumbai

10. The appellant is @ Municipal Corporation under the control of Government of
Gujarat. As contended by the appellant, the Government would not evade any tax
to corner profit in its business activity. In the case of Municipal Corpn. Rajajmunday
supra, I find that the Hon’ble Tribunal held that the appellants being statutory
bodies, they cannot be held to have suppressed facts with any intent to evade

payment of tax. The relevant para is as under:

"With regard to dispute of renting of immovable property service, the learned
advocates for the appellants have conceded the tax liability for the normal period. In
any case, there cannot be any dispute on taxability on this score when the said
activity is not being shown to be covered by any exclusion or exemption from service
tax thereof. We therefore hold that this activity will definitely be leviable to service
tax but only for the normal period of limitation. However for the periods beyond the
period of limitation in all these cases, notwithstanding the protestations of the
learned ARs to the contrary, we are of the opinion that appellants being statutory
bodies, they cannot be held to have suppressed facts with any intent to evade
payment of tax. At the most, there would be some confusion or delay in
understanding their liability to discharge service tax on that matter where a
particular activity would be liable for service tax but certainly not accusations of
suppression or wilful misstatement with intent to evade tax. In arriving at this
conclusion, we are fortified by the decision of this Tribunal in Birhanmumbai
Municipal Corporation v. CST, Mumbai-1 [2017-TIOL71846-CESTAT-MUM], in which
decision one of us was a Member."

In Karad Nagar Parishad’s case supra, the Hon’ble Tribunal of Mumbai held that-
Assessee, Government Municipal Corporation and not individual * Government not

to be involved in suppression of fact with intent to evade Service Tax - Being non-
imposed - Penalties imposed set
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11. I find that there are catenas of decisions, apart from above, holds that
extended period cannot be invoked in respect of non-payment of Service Tax on

service rendered by Government statutory body. I rely on following decisions.

118 KARAD NAGAR PARISHAD [2019 (20) G.S.T.L. 288 (Tri. - Mumbai)]
2, RAJDHANI KRISHI UPAJ] MANDI SAMITI [2019 (24) G.S.T.L. 623 (Tri. -

Del.)]
3 KRISHI UPAJ MANDI SAMITI [ 2017 (4) G.S.T.L. 346 (Tri. - Del.)]

12. Looking into the decisions supra, I find merit consideration in the contention
of the appellant. Government cannot be involved itself in suppression of fact with
intent to evade any service tax. Being non-existence of mala fide intention
extended period involved in the instant case is not sustainable and not correct.
Considering these backgrounds and the status of the appellant as a Government
organization, I find that the ingredients for invoking demand for extended period
are not present in the instant case. Accordingly, the demands raised shall be
restricted to normal period only. I find that the period involved in the instant case is
from 2008-09 to 2012-13. Period of 18 months is applicable for raising demand

under normal period during relevant period.

13. In view of above discussion, I set aside the demand raised for extended
period and restrict the demand with interest and imposition of penalty thereof to
normal period only. Since the demand with interest and penalty is to be determined

for normal period, I find appropriate to remand the matter for doing so.

14. The appeal stands disposed of in above terms. %
Nl

(Gopi Na
Commissioner (Appeals)

Date : .10.2019

Attested ‘
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(Mohanan V.V)
Superintendent (Appeal),
Central Tax,Ahmedabad.

By RPAD.

To, :
M/s Ahmedabad Municipal Corporation,

Sardar Patel Bhavan, Danapith

Ahmedabad

Copy to:-

The Principal Chief Commissioner, CGST, Ahmedabad Zone .

The Commissioner, CGST, Ahmedabad North.

The Joint Commissioner of CGST, Ahmedabad North

The Assistant Commissioner, System, CGST, Ahmedabad North
The Assistant Commissioner, CGST, Division I, Ahmedabad North
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